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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION
MICHAEL W. TILLEMAN, individually and
on behalf of all others similarly situated,
Plaintiff,
NO. 5:18-CV-1152-DAE
v.
LEAFFILTER NORTH, LLC and
LEAFFILTER NORTH OF TEXAS, LLC,
Defendants.

SETTLEMENT AGREEMENT

This Settlement Agreement is entered into by and between Plaintiff Michael W. Tilleman,
individually and on behalf of the Settlement Class (as defined below), by and through Class
Counsel (as defined below), and Defendants LeafFilter North, LLC and LeafFilter North of Texas,
LLC (collectively referred to as “LeafFilter”) in order to effect a full and final settlement and
dismissal with prejudice of all claims against LeafFiltper alleged in the above-captioned litigation
on the terms set forth below and to the full extent reflected herein. Capitalized terms shall have
the meaning ascribed to them in Section II of this Settlement Agreement.
I.

RECITALS
1.

On or about August 29, 2018, LeafFilter determined that three employee email

accounts were improperly accessed by an unknown third party. The investigation also identified
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forwarding rules1 placed on these three employee accounts between April 1 and August 21, 2018
(hereafter referred to as the “Incident”).
2.

The emails that were forwarded or viewed as a result of the Incident may have

contained some combination of a person’s social security number, bank account number, payment
card number and card expiration date(s), external card security code, driver’s license number, or
social insurance number (for persons in Canada).
3.

The affected individuals include a mix of outside contractors, sales consultants,

employees, applicants for employment and customers. Based on LeafFilter’s investigation,
approximately 2,312 individuals had personally identifying information that was potentially
viewed or accessed as a result of the Incident.
4.

Plaintiff and Class Counsel believe that the legal claims asserted in this Action have

merit. Class Counsel have investigated the facts relating to the claims and defenses alleged and the
underlying events in the Action, have made a thorough study of the legal principles applicable to
the claims and defenses asserted in the Action, and have conducted a thorough assessment of the
strengths and weaknesses of the parties’ respective cases.
5.

Plaintiff and Class Counsel, on behalf of the Settlement Class, have concluded,

based upon their investigation, and taking into account the contested issues involved, the expense
and time necessary to prosecute the Action through trial, the risks and costs associated with further
prosecution of the Action, the uncertainties of complex litigation, the desired outcome from
continued litigation, and the substantial immediate benefits to be received pursuant to this
Settlement Agreement, that a settlement with LeafFilter on the terms set forth herein is fair and

A “forwarding rule” refers to the re-sending of an email message delivered to one email address to a different
recipient or email address.
1

2
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reasonable and in the best interest of Plaintiff and the Settlement Class. Plaintiff and Class Counsel
believe that the Settlement confers substantial benefits upon the Settlement Class.
6.

LeafFilter denies each and all of the claims asserted against it in the Action, and

denies all charges of wrongdoing or liability alleged, or that could be alleged in the Action.
LeafFilter understands that Plaintiff and Class Counsel believe they have and had a good faith
basis to bring the Action.
7.

LeafFilter has concluded that further conduct of the Action would be protracted and

expensive. LeafFilter also has considered the uncertainty and risks inherent in any litigation and
has concluded that it is desirable and beneficial that the Action be fully and finally settled in the
manner and upon the terms and conditions set forth in this Settlement Agreement.
8.

Without any admission of any liability or wrongdoing, LeafFilter desires to settle

the Action and all claims asserted in or subsumed by the Action on the terms and conditions set
forth herein for the sole purpose of avoiding the burden, expense, risk, and uncertainty of
continuing to litigate the Action, and for putting to rest the controversies addressed and claims
raised in the Complaint.
9.

Counsel for the Parties engaged in extensive arm’s-length negotiations concerning

the settlement of the claims asserted in the Action. Settlement discussions began in December of
2018 and continued between the parties over the following four months. On April 9, 2019, the
Parties explored settlement through mediation with Bruce A. Friedman, Esq., serving as the
mediator. The mediation was successful, and the Parties were able to reach a settlement in principle
as to all claims, which settlement in principle was reported to the Court in a Stipulation filed with
the Court on April 26, 2019.

3

Case 5:18-cv-01152-DAE Document 21-1 Filed 05/31/19 Page 5 of 81

10.

The Parties agree and understand that neither this Settlement Agreement nor the

Settlement it represents shall be construed as an admission by LeafFilter of any wrongdoing
whatsoever, including any admission of a violation of any statute or law or of liability on the claims
or allegations in this Action or any similar claims or allegations in other proceedings. The Parties
further agree and understand that neither this Settlement Agreement nor the Settlement it
represents shall be construed as an admission by LeafFilter that any of the claims asserted in the
Action are or would be suitable for class treatment if the Action proceeded through litigation or
trial.
11.

The Parties, by and through their respective duly authorized counsel of record,

hereby stipulate and agree that, subject to the approval of the Court, the Action, the Released
Claims, all matters and claims in the Complaint, and all matters and claims arising out of or related
to the allegations or subject matter of the Complaint and Action, shall be finally and fully settled,
compromised, dismissed, and released, on the merits and with prejudice, as to the Parties, the
Settlement Class, and the Settlement Class Members, upon and subject to the following terms and
conditions.
II.

DEFINITIONS
As used in the Settlement Agreement and its exhibits, the following terms have the

meanings specified below:
12.

“LeafFilter” means LeafFilter North, LLC and LeafFilter North of Texas, LLC.

13.

“LeafFilter Counsel” means Paul G. Karlsgodt, Baker & Hostetler LLP, 1801

California Street, Suite 4400, Denver, Colorado 80202.
14.

“Action” means the lawsuit, Michael W. Tilleman et al. v. LeafFilter North, LLC

and LeafFilter North of Texas, LLC; pending in the U.S. District Court for the Western District
of Texas, San Antonio Division, Case No. 5:18-cv-1153.
4
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15.

“CAFA Notices” refers to the notice of this Settlement to be served upon state and

federal regulatory authorities as required by the Class Action Final Approval Act of 2005
(“CAFA”), 28 U.S.C. § 1715.
16.

“Claim Deadline” means ninety (90) Days after the Notice Deadline set forth in

Paragraph 73.
17.

“Claim Form” means the form that Settlement Class Members must complete and

submit on or before the Claim Deadline in order to be eligible for the benefits described herein.
The Claim Form shall require a sworn signature under penalty of perjury, but shall not require a
notarization or any other form of verification. The Claim Form template is attached as Exhibit A
to this Settlement Agreement.
18.

“Claims Administration” means the processing and payment of claims received

from Settlement Class Members by the Settlement Administrator.
19.

“Class Counsel” shall mean William B. Federman, Federman & Sherwood, 10205

N. Pennsylvania Ave., Oklahoma City, Oklahoma 73120.
20.

“Claims Referee” means a third party designated by agreement of the Parties and

approved by the Court to make final decisions about disputed claims for settlement benefits.
21.

“Complaint” means the Class Action Complaint and Demand for Jury Trial filed

by Plaintiff on November 2, 2018.
22.

“Court” means the United States District Court for the Western District of Texas,

San Antonio Division.
23.

“Days” means calendar days, except, when computing any period of time

prescribed or allowed by this Settlement Agreement, does not include the day of the act, event, or
default from which the designated period of time begins to run. Further, when computing any

5
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period of time prescribed or allowed by this Settlement Agreement, include the last day of the
period unless it is a Saturday, a Sunday, or a Federal legal holiday, in which event the period runs
until the end of the next day that is not a Saturday, Sunday, or Federal legal holiday.
24.

“The Incident” means the unauthorized intrusion into three LeafFilter employee

email accounts between April 1 and August 21, 2018 and the forwarding rules placed on these
three employee accounts between April 1 and August 21, 2018.
25.

“Effective Date” means the date defined in Paragraph 119 of this Settlement

Agreement.
26.

“Final” means that all of the following events have occurred: (a) the settlement

pursuant to this Settlement Agreement is approved by the Court; (b) the Court has entered the Final
Order and Judgment; and (c) either (i) no appeal has been taken from the judgment as of the date
on which all times to appeal or seek permission to appeal therefrom have expired, or (ii) an appeal
or other review proceeding of the judgment having been commenced, such appeal or other review
is finally concluded and no longer is subject to further review by any court, whether by appeal,
petitions or rehearing or re-argument, petitions for rehearing en banc, petitions for writ of
certiorari, or otherwise, and such appeal or other review has been finally resolved in a manner that
affirms the Final Order and Judgment in all material respects. Notwithstanding the above, any
order modifying or reversing any Service Award or award of attorneys’ fees, costs, or expenses
shall not affect whether a judgment in this matter is Final or any other aspect of the judgment.
27.

“Final Approval Hearing” means the hearing in the Action at which the Court

considers final approval of this Settlement and the entry of judgment.
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28.

“Final Order and Judgment” means the final judgment and order of dismissal with

prejudice to be entered in the Action in connection with the Settlement after the Final Approval
Hearing.
29.

“Notice” means the written notice to be sent to Settlement Class Members pursuant

to the Preliminary Approval Order.
30.

“Notice and Claims Administration Costs” means actual costs associated with or

arising from providing notice to Settlement Class Members and performing Claims Administration
in connection with the Settlement.
31.

“Notice Program” means the notice program described in Section VI.

32.

“Parties” means Plaintiff and LeafFilter.

33.

“Person” means an individual, corporation, partnership, limited partnership,

limited liability company or partnership, association, joint stock company, estate, legal
representative, trust, unincorporated association, government or any political subdivision or
agency thereof, and any business or legal entity, and their respective spouses, heirs, predecessors,
successors, representatives, or assignees.
34.

“Plaintiff” means Michael W. Tilleman.

35.

“Preliminary Approval Date” means the date on which the Preliminary Approval

Order has been entered by the Court.
36.

“Preliminary Approval Order” means the Order Preliminarily Approving

Settlement and Providing for Notice to the Class.
37.

“Related Entities” means LeafFilter North, LLC and LeafFilter North of Texas,

LLC, including its past or present parents, subsidiaries, divisions, and related or affiliated entities,
and each of LeafFilter’s and their respective predecessors, successors, directors, officers,
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employees, principals, agents, attorneys, insurers, and reinsurers, and includes, without limitation,
any Person related to any such entity who is, was or could have been named as a defendant in the
Action, other than any Person who is found by a court of competent jurisdiction to be guilty under
criminal law of initiating, causing, aiding or abetting the criminal activity occurrence of the
Incident or who pleads nolo contendere to any such charge.
38.

“Released Claims” means any and all past, present, and future claims, causes of

action, counterclaims, lawsuits, rights, demands, charges, complaints, actions, obligations, or
liabilities under any legal or equitable theory, whether known, unknown, suspected, or unsuspected
or capable of being known or suspected, and whether, accrued, unaccrued, matured, or not
matured, including but not limited to, negligence; negligence per se; breach of fiduciary duty;
breach of contract; breach of implied contract; violations of any state consumer protection statute;
breach of confidence; invasion of privacy; misrepresentation (whether fraudulent, negligent or
innocent); unjust enrichment; bailment; wantonness; failure to provide adequate notice pursuant
to any breach notification statute or common law duty; and any causes of action under 18 U.S.C.
§§ 2701 et seq., and all similar statutes in effect in any states in the United States as defined herein;
and including, but not limited to, any and all claims for damages, injunctive relief, disgorgement,
declaratory relief, equitable relief, attorneys’ fees, costs and expenses, set-offs, losses, prejudgment interest, credit monitoring services, the creation of a fund for future damages, statutory
damages, punitive damages, special damages, exemplary damages, restitution, the appointment of
a receiver, and any other form of relief that either has been asserted, or could have been asserted,
by any Settlement Class Member against any of the Released Persons based on, relating to,
concerning, or arising out of the Incident and alleged disclosure and compromise of any Settlement
Class Member’s personally identifiable information or any other allegations, facts, or
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circumstances described in the Action or the Complaint. Released Claims shall not include the
right of any Settlement Class Member or any of the Released Persons to enforce the terms of the
Settlement contained in this Settlement Agreement, and shall not include the claims of Persons
who have timely and validly requested exclusion from the Settlement Class pursuant to the optout procedures set forth in this Settlement Agreement.
39.

“Released Persons” means LeafFilter North, LLC and LeafFilter North of Texas,

LLC, including their Related Entities, and each of their past or present parents, subsidiaries,
divisions, and related or affiliated entities, and each of their respective predecessors, successors,
assigns, directors, officers, employees, principals, agents, attorneys, insurers, and reinsurers.
40.

“Settlement” means the settlement of the Action upon the terms and conditions set

forth in this Settlement Agreement.
41.

“Settlement Administrator” means KCC, LLC or another company experienced in

administering class action claims generally and specifically those of the type provided for and
made in data breach litigation, if jointly agreed upon by the parties and approved by the Court.
42.

“Settlement Agreement” means this Settlement Agreement, including all exhibits

43.

“Settlement Class” means all persons whose personal identifying information was

hereto.

potentially compromised by unauthorized persons as a result of a phishing incident discovered by
LeafFilter on or before August 21, 2018, specifically excluding: (i) officers, directors, members,
shareholders, and board members of LeafFilter and/or its related entities; (ii) all Settlement Class
Members who timely and validly request exclusion from and/or opt-out of the Settlement Class;
(iii) the Judge or Magistrate Judge to whom the action is assigned and, any member of those
Judges’ staffs or immediate family members; and (vi) any other person found by a court of

9
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competent jurisdiction to be guilty under criminal law of initiating, causing, aiding or abetting the
criminal activity or occurrence of The Incident or who pleads nolo contendere to any such charge.
44.

“Settlement Class Member[s]” means all persons who fall within the definition of

the Settlement Class.
45.

“Settlement Website” means a dedicated website created and maintained by the

Settlement Administrator, which will contain relevant documents and information about the
Settlement, including this Settlement Agreement, Notice, and Claim Form, among other things.
III.

CERTIFICATION OF SETTLEMENT CLASS
46.

For settlement purposes only, Plaintiff will request, and Defendants will not

oppose, that the Court certify a Settlement Class defined as follows:
All persons whose personal identifying information was potentially
compromised by unauthorized persons as a result of a phishing incident
discovered by LeafFilter on or before August 21, 2018.
47.

Solely for the purpose of implementing this Settlement Agreement and effectuating

the Settlement, LeafFilter agrees to stipulate to the certification of the Settlement Class and will
not oppose Plaintiff’s request for certification.
48.

Solely for the purpose of implementing this Settlement Agreement and effectuating

the Settlement, LeafFilter stipulates that all requirements to certify a class have been met, Plaintiff
is an adequate representative of the Settlement Class, and Class Counsel are adequate counsel for
the Settlement Class.
49.

If the settlement set forth in this Settlement Agreement is not approved by the

Court, or if the Settlement Agreement is terminated or cancelled pursuant to the terms of this
Settlement Agreement, this Settlement Agreement, and the certification of the Settlement Class
provided for herein, will be vacated and the Action shall proceed as though the Settlement Class
had never been certified, without prejudice to any Person’s or Party’s position on the issue of class
10
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certification or any other issue. The Parties’ agreement to the certification of the Settlement Class
is also without prejudice to any position asserted by the Parties in any other proceeding, case, or
action, as to which all of their rights are specifically preserved.
IV.

BENEFITS TO SETTLEMENT CLASS MEMBERS
50.

Compensation to Settlement Class Members. Subject to the terms of this

Settlement Agreement, LeafFilter shall make available the following compensation to Settlement
Class Members who, except where noted, timely submit valid Claim Forms.
(a)

Open Enrollment for Identity Theft Protection. All Settlement Class

Members will be given six (6) months from the date that the Settlement is granted final approval
to enroll in an identity theft protection program paid for by LeafFilter (hereafter, the “Enrollment
Period.”) LeafFilter will provide coverage for Settlement Class Members who have already
enrolled for such coverage, as well as those who enroll during the Enrollment Period, for two (2)
years from the date of Final Approval.
(b)

Compensation to Settlement Class Members. Settlement Class Members

who timely submit Claim Forms receive payment as follows:
I.

Settlement Class Members who have not, as of the time they submit their claim
to the Settlement Administrator, experienced identity theft or other fraud or
misuse of their personally identifiable information shall be entitled to receive
the following:
A.

Lost Time: Compensation for lost time of at least one (1) hour and up to
four (4) hours at the rate of $22.00 per hour, provided that the claimant
provides documentation or a narrative explanation plausibly establishing
that the time was spent dealing with issues relating to the Incident; and

B.

Reimbursement of Costs: Reimbursement for out-of-pocket costs to
mitigate or prevent damage due to the Incident of up to $275.00 per person,
including:
1.

Costs associated with credit monitoring or identity theft insurance
purchased directly by the claimant, provided that the product was
purchased primarily as a result of the Incident;
11
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II.

2.

Costs associated with requesting a credit report, provided that the
claimant requested the report primarily as a result of the Incident;

3.

Costs associated with a credit freeze, provided that the claimant
requested the freeze primarily as a result of the Incident;

4.

Costs associated with cancelling a payment card and/or obtaining a
replacement payment card, provided that the claimant requested the
cancellation and/or replacement primarily as the result of the
Incident;

5.

Costs associated with closing a bank account and/or opening a new
bank account, provided that the claimant requested the closing
and/or opening primarily as the result of the Incident; and

6.

Postage, long-distance phone charges, express mail, and other
incidental expenses, provided that the claimant provides
documentation of the charges and an explanation of their
relationship to the Incident.

Settlement Class Members who have, as of the time they submit their claim to
the Settlement Administrator, experienced identity theft or other fraud or
misuse of their personally identifiable information shall be entitled to receive
the following:
A.

Lost Time: Compensation for lost time of at least one (1) hour and up to
ten (10) hours at the rate of $22.00 per hour, provided that the claimant
provides documentation if the time spent exceeds four (4) hours or, if no
documentation is available, a narrative explanation plausibly establishing
that the time was spent dealing with issues relating to the Incident, identity
theft, fraud or other misuse of PII; and

B.

Reimbursement of Costs: Reimbursement for out-of-pocket costs to
discover, mitigate or prevent damage due to the Incident and losses
associated with identity theft, fraud, and other actual misuse of PII up to
$7,500 per person, including but not limited to:
1.

Costs associated with credit monitoring or identity theft insurance
purchased directly by the claimant, provided that the product was
purchased primarily as a result of the Incident;

2.

Costs associated with requesting a credit report, provided that the
claimant requested the report primarily as a result of the Incident;

12
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3.

Costs associated with a credit freeze, provided that the claimant
requested the freeze primarily as a result of the Incident;

4.

Costs associated with cancelling a payment card and/or obtaining a
replacement payment card, provided that the claimant requested the
cancellation and/or replacement was primarily the result of the
Incident;

5.

Costs associated with closing a bank account and/or opening a new
bank account, provided that the claimant requested the closing
and/or opening primarily as the result of the Incident;

6.

Postage, long-distance phone charges, express mail and other
incidental expenses, provided that the claimant provides
documentation of the charges and an explanation of their
relationship to the Incident;

7.

Overdraft and/or overdraft protection fees, provided that the fees
were incurred as a result of the Incident;

8.

Late and/or missed payment fees and/or charges, provided that the
fees and/or charges were incurred as a result of the Incident;

9.

The increase in interest on credit cards or other loans caused by a
late or missed payment that was a result of the Incident; and

10.

Damage to credit and costs associated with a decreased credit score
if plausibly the result of the Incident.

There will be no aggregate cap on the amounts paid to Settlement Class Members.
Defendants shall be responsible for paying the full amount of all approved claims.
III.
Claims Process. Settlement Class members are required to complete and submit a
Claim Form (either by mailing it to the settlement administrator or completing an electronic form
on the settlement website) to obtain the compensation described in Paragraph (b) “Compensation
to Settlement Class Members” above. The Claim Form will require the claimant to provide the
following information:
a. Full name, address, and telephone number;
b. Claimants will be required to attest or provide a declaration to:
i. The number of hours s/he spent dealing with issues relating to the Incident,
identity theft, fraud, and/or other misuse of PII;
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ii. The costs s/he incurred discover, mitigate, and/or prevent damage due to the
Incident and/or losses associated with identity theft, fraud, and/or other
actual misuse of PII.
Claimants shall be required to provide supporting documentation if available and
provide an explanation and attestation or declaration if no documentation is
available.
c. The information provided by claimants per ¶ (a) and ¶ (b) above will be used by the
Claims Administrator to determine the amount to be paid pursuant to Paragraph (b)
“Compensation to Settlement Class Members” above.
d. LeafFilter reserves the right to object to any claim and provide proof to the
Settlement Administrator that claimant’s representations are not accurate.
e. Reimbursement will be limited to costs incurred and time spent between April 1,
2018 and June 1, 2019.

51.

Injunctive Relief.

In addition to the foregoing, LeafFilter will provide the

following injunctive relief beginning from the date of Final Approval of the Settlement by the
Court:
i.

For a Period of Three (3) years following Final Approval: LeafFilter will maintain
Barracuda Email Security (or its functional equivalent) to manage and filter incoming and
outbound email to detect and quarantine email-borne threats.

ii.

Within One (1) Year following Final Approval: LeafFilter will commit to provide: (i)
training regarding data security measures to be followed as part of the onboarding process
for new employees; (ii) implement ongoing education for existing employees about
protection of PII on an annual basis; (iii) provide quarterly email updates on cyber risks
and trends; (iv) create and implement written guidelines for the storage, transmission, and
destruction of personally identifying information; (v) implement a policy restricting the
use of email to send unencrypted PII outside the corporate environment; and (vi) random
testing of corporate email accounts to determine whether there have been any violations of
the above-referenced policy or automated software to encrypt outbound emails containing
personally identifying information. These measures (i)-(vi) will be implemented within one
(1) year of Final Approval and will remain in place for at least two (2) years thereafter.

V.

SETTLEMENT ADMINISTRATION
52.

All Notice and Claims Administration Costs will be paid by LeafFilter.
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53.

The Parties have agreed to request that the Court appoint KCC, LLC (“KCC”) as

Settlement Administrator. Once approved by the Court, the Settlement Administrator will be an
agent of the Court and will be subject to the Court’s supervision and direction as circumstances
may require.
54.

The Settlement Administrator will cause the Notice Program to be effectuated in

accordance with the terms of this Settlement Agreement and any orders of the Court. The
Settlement Administrator may request the assistance of the Parties to facilitate providing notice
and to accomplish such other purposes as may be approved by LeafFilter Counsel and Class
Counsel. The Parties shall reasonably cooperate with such requests.
55.

The Settlement Administrator will administer and update the Settlement Website

in accordance with the terms of this Settlement Agreement as well as a toll free number and
operators to answer questions. Class Counsel and LeafFilter Counsel shall agree on all information
and documents to be posted on the Settlement Website.
56.

The Settlement Administrator will conduct Claim Administration in accordance

with the terms of the Settlement Agreement, any additional processes agreed to by Class Counsel
and LeafFilter Counsel and subject to the Court’s supervision and direction as circumstances may
require.
57.

To make a claim, a Settlement Class Member must complete and submit a valid,

timely, and attested or sworn Claim Form. Claim Forms shall be submitted by completing an
electronic form on the settlement website or by U.S. mail and must be postmarked no later than
the Claim Deadline.
58.

The Settlement Administrator will review and evaluate each Claim Form, including

any required documentation submitted, for timeliness, completeness, and validity.
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59.

The Claims Administrator, in its sole discretion to be reasonably exercised, will

determine whether: (1) the claimant is a Settlement Class Member; (2) the claimant has provided
all documentation or information needed to complete the Claim Form, including any
documentation required to support claims for compensation under Paragraph 50 above; and (3),
when applicable, the information submitted could lead a reasonable person to conclude that the
claimant is eligible for the category and/or amount for which a claim is submitted (collectively,
“Facially Valid”). The Claims Administrator may, at any time, request from the claimant, in
writing, additional information (“Claim Supplementation”) as the Claims Administrator may
reasonably require in order to evaluate the claim, e.g., documentation requested on the Claim
Form, information regarding the claimed expenses, available insurance or other sources of
reimbursement, the status of any claims made for insurance benefits or other reimbursement, and
claims previously made for identity theft and the resolution thereof.
60.

Upon receipt of an incomplete or unsigned Claim Form or a Claim Form that is not

accompanied by sufficient documentation (or explanation and attestation if no documentation is
available) to determine whether the claim is Facially Valid, the Claims Administrator shall request
in writing additional information (“Claim Supplementation”) and give the claimant thirty (30)
Days to cure the defect before rejecting the claim. The Settlement Administrator will provide a
copy of the request for Claim Supplementation concurrently to LeafFilter’s Counsel and Class
Counsel. In the event of unusual circumstances interfering with a claimant’s compliance with a
request for Claim Supplementation within the 30-Day period, the claimant may request and, for
good cause shown (e.g., illness, military service, out of the country, mail failures, lack of
cooperation of third parties in possession of required information, etc.), shall be given a reasonable
extension of the 30-Day deadline in which to comply; however, in no event shall the deadline be
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extended to later than one (1) year from the Effective Date. If the defect is not cured, then the
claim will be deemed invalid and there shall be no obligation to pay the claim.
61.

Following receipt of additional information requested as Claim Supplementation,

the Claims Administrator shall have thirty (30) Days to accept, in whole or in lesser amount, or
reject each claim. If, after review of the claim and all documentation submitted by the claimant,
the Claims Administrator determines that such a claim is Facially Valid, then the claim shall be
paid. If the claim is not Facially Valid because the claimant has not provided all information
needed to complete the Claim Form or evaluate the claim, then the Settlement Administrator may
reject the claim without any further action. If the claim is rejected for other reasons, then the claim
shall be referred to the Claims Referee.
62.

Settlement Class Members shall have thirty (30) Days from receipt of an offer of

partial payment from the Claims Administrator to accept or reject that offer. Failure of a
Settlement Class Member to respond to an offer of partial payment within the 30-day time frame
shall be deemed an acceptance of the offer. If a Settlement Class Member rejects an offer of partial
payment from the Claims Administrator, the Claims Administrator shall have fifteen (15) Days to
reconsider its initial determination and make a final determination. If the claimant approves the
final determination, then the approved amount shall be the amount to be paid. If the claimant does
not approve the final determination within thirty (30) Days of receipt, then the dispute will be
submitted to the Claims Referee within an additional ten (10) Days.
63.

If any dispute is submitted to the Claims Referee, the Claims Referee may approve

the Claims Administrator’s determination by making a written ruling within fifteen (15) Days.
The Claims Referee may make any other final determination of the dispute or request further
supplementation of a claim within thirty (30) Days. The Claims Referee’s determination shall be
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based on whether the Claims Referee is persuaded that the claim and/or claimed amounts are
reasonably supported in fact and were more likely than not related to the Data Disclosure. The
Claims Referee shall have the power to approve a claim in full or in part. The Claims Referee’s
written decision will be final and non-appealable. Any claimant referred to the Claims Referee
shall reasonably cooperate with the Claims Referee, including by either providing supplemental
information as requested or, alternatively, signing an authorization allowing the Claims Referee to
verify the claim through third-party sources. The claimant’s failure to cooperate shall be grounds
for denial of the claim in full. The Claims Referee shall make a final written decision within thirty
(30) Days of receipt of all supplemental information requested.
64.

The Settlement Administrator will maintain records of all Claim Forms submitted

until the later of (a) one hundred eighty (180) Days after the Effective Date or (b) the date all Claim
Forms have been fully processed. Claim Forms and supporting documentation may be provided
to the Court upon request and to Class Counsel and/or LeafFilter Counsel to the extent necessary
to resolve Claims Administration issues pursuant to this Settlement Agreement. LeafFilter or the
Settlement Administrator will provide other reports or information as requested by the Court.
65.

Subject to the terms and conditions of this Settlement Agreement, the Settlement

Administrator shall mail or otherwise provide checks for approved claims within sixty (60) days
of the Effective Date, or within thirty (30) Days of the date that the claim is approved, whichever
is later.
66.

Checks for approved claims shall be mailed to the address provided by the

Settlement Class Member on his or her Claim Form.
67.

Cashing a check for an approved claim is a condition precedent to any Settlement

Class Member’s right to receive benefits under this Settlement Agreement. All checks issued
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under this section shall be void if not negotiated within sixty (60) calendar days of their date of
issue and shall bear the language “This check must be cashed within 60 days, after which time it
is void.” Checks issued pursuant to this section that are not negotiated within sixty (60) calendar
days of their date of issue shall not be reissued. In the event any Settlement Class Members fail
to cash their checks, the Parties will seek the direction of the Court as to the disposition of those
checks and the funds which they represent. If a Settlement Class Member fails to cash a check
issued under this section before it becomes void, the Settlement Class Member will have failed to
meet a condition precedent to recovery of settlement benefits, the Settlement Class Member’s right
to receive monetary relief under the Settlement shall be extinguished, and LeafFilter shall have no
obligation to make payments to the Settlement Class Member for compensation or expense
reimbursement under Paragraph 50 or to make any other type of monetary relief to the Settlement
Class Member.
68.

LeafFilter agrees not to request or otherwise obtain from the Settlement

Administrator a listing or report of the names of Settlement Class Members who file Claim Forms.
LeafFilter Counsel may obtain such a listing as is reasonably necessary to effectuate the Settlement
or the administration of the Settlement, and shall advise Class Counsel of such need, but LeafFilter
agrees that this listing, or the information contained therein, is not to be shared with LeafFilter, its
employees, officers, directors, or affiliates.
69.

Information submitted by Settlement Class Members in connection with submitted

claims under of this Settlement Agreement shall be deemed confidential and protected as such by
the Settlement Administrator, Claims Referee, Class Counsel, and LeafFilter’s Counsel.
VI.

NOTICE TO SETTLEMENT CLASS MEMBERS
70.

The Parties agree that the following Notice Program provides reasonable notice to

the Settlement Class.
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71.

Notice shall be provided to Settlement Class Members via (1) direct notice by First

Class U.S. Mail; and, (2) notice on the Settlement Website.
72.

Within seven (7) Days of the entry of the Preliminary Approval Order and

engagement of a Settlement Administrator, LeafFilter shall provide the Settlement Administrator
with the names and addresses of the Settlement Class Members. The Settlement Administrator
shall, by using the National Change of Address (“NCOA”) database maintained by the United
States Postal Service (“Postal Service”), obtain updates, if any, to the mailing addresses.
73.

Within thirty (30) Days of the entry of the Preliminary Approval Order (the “Notice

Deadline”), the Settlement Administrator shall mail the Notice and a Claim Form to all Settlement
Class Members by First Class U.S. Mail.
74.

If any Notice is returned by the Postal Service as undeliverable, the Settlement

Administrator shall re-mail the Notice to the forwarding address, if any, provided by the Postal
Service on the face of the returned mail. Other than as set forth in the preceding sentence, neither
the Parties nor the Settlement Administrator shall have any obligation to re-mail a Notice to a
Settlement Class Member.
75.

The Notice mailed to Settlement Class Members will consist of a Short-Form

Notice. The Settlement Administrator shall have discretion to format this Short-Form Notice in a
reasonable manner to minimize mailing and administrative costs. Before Notices are mailed, Class
Counsel and LeafFilter Counsel shall first be provided with a proof copy (reflecting what the items
will look like in their final form), and shall have the right to inspect the same for compliance with
the Settlement Agreement and any orders of the Court. The Short-Form Notice is attached as
Exhibit B to this Settlement Agreement.
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76.

No later than thirty (30) Days following entry of the Preliminary Approval Order

and engagement of a Settlement Administrator, and prior to the mailing of the Notice and Claim
Form to Settlement Class Members, the Settlement Administrator will create a dedicated
Settlement Website. The Settlement Administrator shall cause the Complaint, Short-Form Notice,
Long-Form, and Claim Form, as approved by the Court, as well as this Settlement Agreement, to
be made available on the Settlement Website. Any other content proposed to be included or
displayed on the Settlement Website shall be approved in advance by Class Counsel and LeafFilter
Counsel, which approval shall not be reasonably withheld. The website address and the fact that
the Long-Form Notice and a Claim Form are available through the website shall be included in the
Notice mailed to Settlement Class Members. The Long-Form Notice is attached as Exhibit C to
this Settlement Agreement.
77.

The Settlement Website shall be maintained and updated until thirty (30) Days after

the Claim Deadline has passed.
78.

LeafFilter agrees that the Notice and Settlement Website will advise Settlement

Class Members that no listing or report of the names of Settlement Class Members who file Claim
Forms will be provided to LeafFilter, its employees, officers, directors, or affiliates.
79.

Claim Forms shall be returned or submitted to the Settlement Administrator via

online claim filing or by U.S. Mail by the Claim Deadline set by the Court or be forever barred.
80.

Prior to the Final Approval Hearing, the Settlement Administrator shall provide to

Class Counsel to file with the Court an appropriate affidavit or declaration from the Settlement
Administrator with respect to its compliance with the Court-approved Notice Program.
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VII.

OPT-OUT PROCEDURE
81.

Each Settlement Class Member shall have the right to opt-out and not participate in

the Settlement Agreement, as provided for in the Preliminary Approval Order.
82.

The Notice shall inform each Settlement Class Member of his or her right to request

exclusion from the Settlement Class and not to be bound by this Settlement Agreement, if, within
such time as is ordered by the Court (“Opt-Out Period”), the Settlement Class Member personally
signs and timely submits, completes, and mails a request for exclusion (“Opt-Out Request”) to the
Settlement Administrator at the address set forth in the Notice. To be effective, an Opt-Out
Request must be postmarked no later than the final date of the Opt-Out Period.
83.

The Parties will recommend to the Court that the Opt-Out Period be the sixty (60)

day period beginning upon the entry of the Preliminary Approval Order.
84.

For a Settlement Class Member’s Opt-Out Request to be valid, it must (a) state his

or her full name, address, and telephone number; (b) contain the Settlement Class Member’s
personal and original signature (or the original signature of a person previously authorized by law,
such as a trustee, guardian or person acting under a power of attorney to act on behalf of the
Settlement Class Member with respect to a claim or right such as those in the Action); and (c) state
unequivocally the Settlement Class Member’s intent to be excluded from the Settlement Class, to
be excluded from the Settlement, not to participate in the Settlement, and/or to waive all rights to
the benefits of the Settlement. The Settlement Administrator shall promptly inform Class Counsel
and LeafFilter Counsel of any Opt-Out Requests.
85.

All Settlement Class Members who submit timely and valid Opt-Out Requests in

the manner set forth in Paragraph 85, above, referred to herein as “Opt-Outs,” shall receive no
benefits or compensation under this Settlement Agreement, shall gain no rights from the
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Settlement Agreement, shall not be bound by the Settlement Agreement, and shall have no right
to object to the Settlement or proposed Settlement Agreement or to attend the Final Approval
Hearing. All Settlement Class Members who do not request to be excluded from the Settlement
Class in the manner set forth in Paragraph 85, above, shall be bound by the terms of this Settlement
Agreement, including the Release contained herein, and any judgment entered thereon, regardless
of whether he or she files a Claim Form or receives any benefits from the Settlement.
86.

An Opt-Out Request or other request for exclusion that does not fully comply with

the requirements set forth in Paragraph 85 above, or that is not timely submitted or postmarked, or
that is sent to an address other than that set forth in the Notice, shall be invalid, and the person
submitting such request shall be treated as a Settlement Class Member and be bound by this
Settlement Agreement, including the Release contained herein, and any judgment entered thereon.
87.

No person shall purport to exercise any exclusion rights of any other person, or

purport (a) to opt-out Settlement Class Members as a group, in the aggregate, or as a class
involving more than one Settlement Class Member; or (b) to opt-out more than one Settlement
Class Member on a single paper, or as an agent or representative. Any such purported Opt-Out
Requests shall be void, and the Settlement Class Member(s) who is or are the subject of such
purported Opt-Out Requests shall be treated as a Settlement Class Member and be bound by this
Settlement Agreement, including the Release contained herein, and judgment entered thereon,
unless he or she submits a valid and timely Opt-Out Request.
88.

Within seven (7) Days after the last Day of the Opt-Out Period, the Settlement

Administrator shall furnish to Class Counsel and to LeafFilter Counsel a complete list of all timely
and valid Opt-Out Requests (the “Opt-Out List”).
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VIII. OBJECTIONS TO THE SETTLEMENT
89.

Any Settlement Class Member who wishes to object to the proposed Settlement

Agreement must submit a timely written notice of his or her objection (“Objection”) by the
Objection Date. Such notice shall: (i) state the objecting Settlement Class Member’s full name,
current address, telephone number, and e-mail address (if any); (ii) contain the objecting
Settlement Class Member’s original signature; (iii) set forth information identifying the objector
as a Settlement Class Member, including proof that the objector is within the Settlement Class
(e.g., copy of Notice or copy of original notice of the Data Disclosure); (iv) set forth a statement
of all grounds for the objection, including any legal support for the objection that the objector
believes applicable; (v) identify all counsel representing the objector; (vi) state whether the
objector and/or his or her counsel will appear at the Final Approval Hearing; (vii) contain the
signature of the objector’s duly authorized attorney or other duly authorized representative, along
with documentation setting forth such representation; (viii) include a list, including case name,
court, and docket number, of all other cases in which the objector and/or the objector’s counsel
has filed an objection to any proposed class action settlement in the past three (3) years; and (ix)
include copies of any documents that the objecting Settlement Class Member wants to submit in
support of his or her position.
90.

To be timely, an Objection in the appropriate form must be filed with the Clerk of

the Court no later than sixty (60) Days from the Preliminary Approval Date (the “Objection Date”),
and mailed or hand delivered concurrently upon Class Counsel and LeafFilter Counsel at addresses
set forth in the Notice. The deadline for filing Objections shall be included in the Notice.
91.

An objector is not required to attend the Final Approval Hearing. If an objecting

Settlement Class Member intends to appear at the Final Approval Hearing, either with or without
counsel, he or she must also file with the Court, and mail or hand-deliver to Class Counsel and
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LeafFilter Counsel, a notice of appearance no later than sixty (60) Days after the Preliminary
Approval Date.
(a)

If the objecting Settlement Class Member intends to appear at the Final

Approval Hearing through counsel, the notice of appearance filed with the Court must also identify
the attorney(s) representing the objector who will appear at the Final Approval Hearing and include
each such attorney’s name, address, phone number, e-mail address, state bar(s) to which counsel
is admitted, as well as associated state bar numbers, and a list identifying all objections such
counsel has filed to class action settlements from January 1, 2016 to the present, the results of each
objection, any court opinions ruling on the objections, and any sanctions issued by a court in
connection with objections filed by such attorney.
(b)

If the objecting Settlement Class Member intends to request the Court for

permission to call witnesses at the Final Approval Hearing, the objecting Settlement Class Member
must provide a list of any such witnesses together with a brief summary of each witness’s expected
testimony at least sixty (60) Days before the Final Approval Hearing.
(c)

Any Settlement Class Member who fails to comply in full with the

requirements for objecting set forth in this Settlement Agreement, the Notice, and any applicable
orders of the Court shall forever waive and forfeit any and all rights he or she may have to raise
any objection to the Settlement Agreement, shall not be permitted to object to the approval of the
Settlement at the Final Approval Hearing, shall be foreclosed from seeking any review of the
Settlement or the terms of the Settlement Agreement by appeal or other means, and shall be bound
by the Settlement Agreement and by all proceedings, orders, and judgments in the Action. The
exclusive means for any challenge to the Settlement Agreement shall be through the provisions set
forth in this Section. Without limiting the foregoing, any challenge to the Settlement Agreement,
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the Final Order and Judgment approving this Settlement Agreement, or the Judgment to be entered
upon final approval shall be pursuant to appeal under the Federal Rules of Appellate Procedure
and not through a collateral attack. Any objecting Settlement Class Member who appeals final
approval of the Settlement Agreement will be required to post an appeal bond.
IX.

ATTORNEYS’ FEES, COSTS AND EXPENSES AND SERVICE AWARD
92.

Class Counsel will petition the Court for a service award not to exceed $3,000.00

for the named Plaintiff, Michael W. Tilleman, which award is intended to recognize Plaintiff for
his efforts in the litigation and commitment on behalf of the Settlement Class (“Service Award”).
LeafFilter will not oppose Class Counsel’s application for said Service Award. If approved by the
Court, LeafFilter will pay the Service Awards to an account established by Class Counsel no later
than 15 Days after the Effective Date.
93.

Class Counsel will petition the Court for an award of attorneys’ fees, costs, and

expenses in an amount not to exceed $225,000.00, which will be paid by LeafFilter or its insurance
carrier separate from and in addition to the relief provided to Settlement Class Members.
LeafFilter will not oppose Class Counsel’s application for said award of fees and costs and
expenses up to $225,000.00. If approved by the Court, LeafFilter will pay the Court-approved
amount(s) for attorneys’ fees, costs, and expenses to an account established by Class Counsel no
later than 15 Days after the Effective Date.
94.

Class Counsel will file the applications with the Court for Service Awards and

attorneys’ fees, costs, and expenses concurrently with the motion for entry of Final Order and
Judgment, unless otherwise ordered by the Court.
95.

The Parties agree that LeafFilter will not in any event or circumstance be required

to pay any amounts to Plaintiff or Class Counsel for Service Awards and attorneys’ fees, costs,
and expenses in excess of the amounts identified above in Paragraphs 93 and 94.
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96.

The Parties agree that the Court’s approval or denial of any request for Service

Awards and/or attorneys’ fees, costs, and expenses are not conditions to this Settlement
Agreement. The Parties further agree that the amount(s) of the Service Award, and of any award
of attorneys’ fees, costs, or expenses, are intended to be considered by the Court separately from
the Court’s consideration of the fairness, reasonableness, and adequacy of the Settlement. No
order of the Court, or modification, reversal, or appeal of any order of the Court, concerning the
amount(s) of the Service Award or any attorneys’ fees, costs, or expenses, ordered by the Court to
be paid to Class Counsel or Plaintiff shall affect whether the Final Order and Judgment is Final,
cancel or terminate this Settlement Agreement, or constitute grounds for cancellation or
termination of this Settlement Agreement.
X.

NOTICES
97.

All notices (other than the Notice and CAFA Notices) required by the Settlement

Agreement shall be made in writing and communicated by mail to the following addresses:
All Notices to Class Counsel or Plaintiff shall be sent to:
William B. Federman
FEDERMAN & SHERWOOD
10205 N. Pennsylvania
Oklahoma City, Oklahoma 73120
Telephone: (405) 235-1560
All Notices to LeafFilter Counsel or LeafFilter shall be sent to:
Paul G. Karlsgodt
BAKER & HOSTETLER, LLP
1801 California Street, Suite 4300
Denver, Colorado 80202
98.

Upon the request of any of the Parties, the Parties agree to promptly provide each

other with copies of comments, Objections, requests for exclusion, or other documents,
communications, or filings received as a result of the Notice.
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XI.

SETTLEMENT APPROVAL PROCESS
99.

As soon as practicable after execution of this Settlement Agreement, the Parties

shall jointly submit this Settlement Agreement to the Court and file a motion for preliminary
approval of the settlement, requesting entry of a Preliminary Approval Order in a form agreed to
by the parties, which:
(a)

Preliminarily approves this Settlement Agreement;

(b)

Certifies the Settlement Class for settlement purposes only pursuant to

(c)

Finds that the proposed Settlement is sufficiently fair, reasonable, and

Paragraph 47;

adequate to warrant providing notice to Settlement Class Members;
(d)

Appoints the Settlement Administrator in accordance with the provisions of

(e)

Approves the Notice Program and directs the Settlement Administrator to

Section V;

provide notice to Settlement Class Members in accordance with the Notice Program provided for
in this Settlement Agreement;
(f)

Approves a customary form of short notice to be mailed to Settlement Class

Members (“Short-Form Notice”) in a form substantially similar to the one attached hereto as
Exhibit B, and a customary long form of notice (“Long-Form Notice”) in a form substantially
similar to the one attached hereto as Exhibit C, which together shall include a fair summary of the
parties’ respective litigation positions, the general terms of the Settlement set forth in this
Settlement Agreement, instructions for how to object to or opt-out of the settlement, the process
and instructions for making claims to the extent contemplated herein, and the date, time, and place
of the Final Approval Hearing;
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(g)

Approves a Claim Form agreed to by the parties and attached hereto as

Exhibit A, and directs the Settlement Administrator to conduct Claims Administration in
accordance with the provisions of this Settlement Agreement;
(h)

Approves the Opt-Out and Objection procedures as outlined in this

Settlement Agreement;
(i)

Schedules a Final Approval Hearing to consider the fairness,

reasonableness, and adequacy of the proposed Settlement and whether it should be finally
approved by the Court;
(j)

Appoints Class Counsel;

(k)

Appoints Plaintiff as class representative;

(l)

Appoints a Person proposed by the Parties to serve as Claims Referee; and

(m)

Contains any additional provisions agreeable to the Parties that might be

necessary or advisable to implement the terms of this Settlement Agreement and the proposed
settlement.
The proposed Preliminary Approval Order is attached as Exhibit D to this Settlement
Agreement.
XII.

FINAL APPROVAL HEARING
100.

Class Counsel and LeafFilter Counsel shall request that after Notice is completed,

the Court hold a Final Approval Hearing and grant final approval of the Settlement set forth herein.
The Parties will recommend that the Final Approval Hearing shall be scheduled no earlier than
ninety (90) Days after the entry of the Preliminary Approval Order.
101.

The Parties will file with the Court their briefs in support of final approval,

attorneys’ fees, costs, and expenses, and Service Awards, no later than thirty (30) Days before the
Final Approval Hearing, or as directed by the Court. The Parties will file with the Court their
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responses to any Objections no later than fourteen (14) Days before the Final Approval Hearing,
or as directed by the Court.
102.

The Parties shall ask the Court to enter a Final Order and Judgment in a form agreed

to by the parties in substantially the same form as Exhibit E to this Settlement Agreement.
103.

If and when the Final Order and Judgment becomes Final, the Action shall be

dismissed with prejudice, with the Parties to bear their own attorneys’ fees, costs, and expenses
not otherwise awarded in accordance with this Settlement Agreement.
104.

LeafFilter shall cause the Settlement Administrator to provide notice of the

Settlement to the appropriate state or federal officials in accordance with the Class Action Final
Approval Act of 2005 (“CAFA”). See 28 U.S.C. § 1715. No later than fourteen (14) Days before
the Final Approval Hearing, LeafFilter shall file with the Court a certification of compliance with
the CAFA Notice requirements including the date of such compliance.
XIII. TERMINATION OF THIS SETTLEMENT AGREEMENT
105.

Each Party shall have the right to terminate this Settlement Agreement if:
(a)

the Court denies preliminary approval of this Settlement Agreement (or

grants preliminary approval through an order that is not substantially similar in form and substance
to the form agreed to by the parties and attached hereto as Exhibit D);
(b)

the Court denies final approval of this Settlement Agreement (or grants final

approval through an order that materially differs in substance to the form agreed to by the parties
and attached hereto as Exhibit E); or,
(c)

the Final Order and Judgment do not become Final because a higher court

reverses final approval by the Court.
106.

LeafFilter shall have the right to terminate this Settlement Agreement if the total

number of Opt Outs exceeds 100 members of the Settlement Class. The date for purposes of
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calculating the occurrence of the condition permitting termination under this paragraph shall be
the date of delivery of the Opt-Out List.
107.

If a Party elects to terminate this Settlement Agreement under this Section XIII,

that Party must provide written notice to the other Party’s counsel, by hand delivery, mail, or email within ten (10) Days of the occurrence of the condition permitting termination.
108.

Nothing shall prevent Plaintiff or LeafFilter from appealing or seeking other

appropriate relief from an appellate court with respect to any denial by the Court of final approval
of the Settlement. In the event such appellate proceedings result, by order of the appellate court or
by an order after remand or a combination thereof, in the entry of an order(s) whereby the
Settlement is approved in a manner substantially consistent with the substantive terms and intent
of this Settlement Agreement, and dismissing all claims in the Action with prejudice, and
otherwise meeting the substantive criteria of this Settlement Agreement for approval of the
Settlement, such order shall be treated as a Final Approval Order.
109.

If this Settlement Agreement is terminated or disapproved, or if the Effective Date

should not occur for any reason, then: (i) this Settlement Agreement and all orders entered in
connection therewith shall be rendered null and void; (ii) the terms and provisions of the Settlement
Agreement shall have no further force and effect with respect to the Parties and shall not be used
in the Action or in any other proceeding for any purpose, and any judgment or order entered by the
Court in accordance with the terms of the Settlement Agreement shall be treated as vacated, nunc
pro tunc; and (iii) all Parties shall be deemed to have reverted to their respective positions and
status in the Action as of the date of execution of this Settlement Agreement and shall jointly
request that a new case schedule be entered by the Court.

31

Case 5:18-cv-01152-DAE Document 21-1 Filed 05/31/19 Page 33 of 81

XIV. RELEASE
110.

On the Effective Date, the Parties and each and every Settlement Class Member

shall be bound by this Settlement Agreement and shall have recourse only to the benefits, rights,
and remedies provided hereunder. No other action, demand, suit, arbitration, or other claim may
be pursued against LeafFilter or the Related Entities with respect to the Released Claims.
111.

Upon the Effective Date, and to the fullest extent permitted by law, each Settlement

Class Member, including Plaintiff, shall, either directly, indirectly, representatively, as a member
of or on behalf of the general public or in any capacity, be permanently barred and enjoined from
commencing, prosecuting, pursuing, or participating in any recovery in any action in this or any
other forum (other than participation in the Settlement as provided herein) in which any of the
Released Claims is asserted.
112.

On the Effective Date and in consideration of the promises and covenants set forth

in this Settlement Agreement, (i) Plaintiff and each Settlement Class Member, and each of their
respective spouses and children with claims on behalf of the Settlement Class Member, executors,
representatives, guardians, wards, heirs, estates, successors, predecessors, next friends, coborrowers, co-obligors, co-debtors, legal representatives, attorneys, agents, and assigns, and all
those who claim through them or who assert claims (or could assert claims) on their behalf
(including the government in the capacity as parens patriae or on behalf of creditors or estates of
the releasors), and each of them (collectively and individually, the “Releasing Persons”), and (ii)
Class Counsel and each of their past and present law firms, partners, or other employers,
employees, agents, representatives, successors, or assigns will be deemed to have, and by operation
of the Judgment shall have, fully, finally, completely, and forever released and discharged the
Released Persons from the Released Claims. The release set forth in the preceding sentence (the
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“Release”) shall be included as part of any judgment, so that all Released Claims shall be barred
by principles of res judicata, collateral estoppel, and claim and issue preclusion.
113.

Without in any way limiting the scope of the Release, the Release covers, without

limitation, any and all claims for attorneys’ fees, costs, and expenses incurred by Class Counsel or
any other counsel representing Plaintiff or Settlement Class Members, or any of them, in
connection with or related in any manner to the Action, the Settlement, the administration of such
Settlement and/or the Released Claims as well as any and all claims for the Service Award to
Plaintiff.
114.

With respect to all Released Claims, Plaintiff and each of the other Settlement Class

Members agree that, upon the Effective Date, Plaintiff expressly shall have, and each Settlement
Class Member shall be deemed to have, and by operation of the Judgment shall have, waived and
relinquished to the fullest extent permitted by law (a) the provisions, rights, and benefits conferred
by Section 1542 of the California Civil Code, which provides: “A GENERAL RELEASE DOES
NOT EXTEND TO CLAIMS WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF
KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS OR HER
SETTLEMENT WITH THE DEBTOR” and (b) the provisions, rights, and benefits conferred by
any law of any state or territory of the United States, federal law or principle of common law, or
of international or foreign law, that is similar, comparable, or equivalent to Section 1542 of the
California Civil Code, including, without limitation, Montana Code Ann. § 28-1-1602; North
Dakota Cent. Code § 9-13-02; and South Dakota Codified Laws § 20-7-11.

The Parties

acknowledge, and Settlement Class Members shall be deemed by operation of the Judgment to
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have acknowledged, that the foregoing waiver is a material element of the Settlement Agreement
of which the Release is a part.
115.

Subject to Court approval, as of the Effective Date, all Settlement Class Members

shall be bound by this Settlement Agreement and the Release and all of their claims shall be
dismissed with prejudice and released, irrespective of whether they received actual notice of the
Action or this Settlement.
116.

As of the Effective Date, the Released Persons are deemed, by operation of the

entry of the Final Order and Judgment, to have fully released and forever discharged Plaintiff, the
Settlement Class Members, Class Counsel or any other counsel representing Plaintiff or Settlement
Class Members, or any of them, of and from any claims arising out of the Action or the Settlement.
Any other claims or defenses LeafFilter or other Released Persons may have against Plaintiff, the
Settlement Class Members, Class Counsel or any other counsel representing Plaintiff or Settlement
Class Members, including, without limitation, any claims based upon or arising out of any
employment, debtor-creditor, contractual, or other business relationship that are not based upon or
do not arise out of the institution, prosecution, assertion, settlement, or resolution of the Action or
the Released Claims are not released, are specifically preserved and shall not be affected by the
preceding sentence.
117.

As of the Effective Date, the Released Persons are deemed, by operation of entry

of the Final Order and Judgment, to have fully released and forever discharged each other of and
from any claims they may have against each other arising from the claims asserted in the Action,
including any claims arising out of the investigation, defense, or Settlement of the Action.
118.

Nothing in the Release shall preclude any action to enforce the terms of this

Settlement Agreement, including participation in any of the processes detailed herein.
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XV.

EFFECTIVE DATE
119.

The “Effective Date” of this Settlement Agreement shall be fourteen (14) Days after

the date when each and all of the following conditions have occurred:
(a)

This Settlement Agreement has been fully executed by all Parties and their

(b)

Orders have been entered by the Court certifying the Settlement Class,

counsel;

granting preliminary approval of this Settlement Agreement and approving the Notice Program
and Claim Form, all as provided above;
(c)

The Court-approved Notice has been mailed and the Settlement Website has

been duly created and maintained as ordered by the Court;
(d)

The Court has entered a Final Order and Judgment finally approving this

Settlement Agreement, as provided above; and
(e)

The Final Order and Judgment has become Final.

XVI. MISCELLANEOUS PROVISIONS
120.

The recitals and exhibits to this Settlement Agreement are an integral part of the

Settlement and are expressly incorporated and made a part of this Settlement Agreement.
121.

The Parties (i) acknowledge that it is their intent to consummate this agreement;

and (ii) agree to cooperate to the extent reasonably necessary to effectuate and implement all terms
and conditions of this Settlement Agreement, and to exercise their best efforts to accomplish the
terms and conditions of this Settlement Agreement.
122.

This Settlement Agreement is for settlement purposes only. Neither the fact of nor

any provision contained in this Settlement Agreement nor any action taken hereunder shall
constitute or be construed as an admission of the merit or validity of any claim or any fact alleged
in the Action or of any wrongdoing, fault, violation of law, or liability of any kind on the part of
35

Case 5:18-cv-01152-DAE Document 21-1 Filed 05/31/19 Page 37 of 81

LeafFilter or the Released Persons or any admission by LeafFilter or the Released Persons of any
claim or allegation made in any action or proceeding or any concession as to the lack of merit in
any of the claims asserted by Plaintiff in the Action. This Settlement Agreement shall not be
offered or be admissible in evidence against the Parties or the Released Persons or cited or referred
to in any action or proceeding, except in an action or proceeding brought to enforce its terms.
Nothing contained herein is or shall be construed or admissible as an admission by LeafFilter or
the Released Persons that Plaintiff’ claims or any similar claims are suitable for class treatment.
123.

In the event that there are any developments in the effectuation and administration

of this Settlement Agreement that are not dealt with by the terms of this Settlement Agreement,
then such matters shall be dealt with as agreed upon by the Parties, and failing such agreement, as
shall be ordered by the Court. The Parties shall execute all documents and use their best efforts to
perform all acts necessary and proper to promptly effectuate the terms of this Settlement
Agreement and to take all necessary or appropriate actions to obtain judicial approval of this
Settlement Agreement in order to give this Settlement Agreement full force and effect.
124.

No Person shall have any claim against Plaintiff, Class Counsel, LeafFilter,

LeafFilter Counsel, the Settlement Administrator, the Claims Referee, the Released Persons, or
their agents for bringing the Action or based on administration of the Settlement substantially in
accordance with the terms of the Settlement Agreement or any court order.
125.

This Settlement Agreement constitutes the entire agreement between and among

the Parties with respect to the settlement of the Action. This Settlement Agreement supersedes all
prior negotiations and agreements with respect to the settlement of the Action and may not be
modified or amended except by a writing signed by or on behalf of the Parties or their respective
successors-in-interest. The Parties acknowledge, stipulate, and agree that no covenant, obligation,
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condition, representation, warranty, inducement, negotiation, or understanding concerning any
part of the subject matter of this Settlement Agreement has been made or relied on except as
expressly set forth in this Settlement Agreement.
126.

There shall be no waiver of any term or condition absent an express writing to that

effect by the non-waiving Party. No waiver of any term or condition in this Settlement Agreement
shall be construed as a waiver of a subsequent breach or failure of the same term or condition, or
waiver of any other term or condition of this Settlement Agreement.
127.

In the event a third party, such as a bankruptcy trustee, former spouse, or other third

party has or claims to have a claim against any payment made to a Settlement Class Member, it is
the responsibility of the Settlement Class Member to transmit the funds to such third party.
128.

The Parties intend this Settlement to be a final and complete resolution of all

disputes between them with respect to the Action. The Settlement compromises claims that are
contested and shall not be deemed an admission by any Party as to the merits of any claim or
defense. The Parties each agree that the Settlement was negotiated in good faith by the Parties
with the aid of a competent mediator, and reflects a settlement that was reached voluntarily after
consultation with competent legal counsel. The Parties reserve their right to rebut, in a manner
that such Party determines to be appropriate, any contention made in any public forum that the
Action was brought or defended in bad faith or without a reasonable basis. It is agreed that neither
Party shall have any liability to one another as it relates to the Litigation, except as set forth herein.
129.

This Settlement Agreement shall not be construed more strictly against one Party

than another merely because of the fact that it may have been prepared by counsel for one of the
Parties, it being recognized that because of the arm’s-length negotiations resulting in the
Settlement Agreement, all Parties hereto have contributed substantially and materially to the
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preparation of the Settlement Agreement. All terms, conditions, and exhibits are material and
necessary to this Settlement Agreement and have been relied upon by the Parties in entering into
this Settlement Agreement.
130.

The Court shall retain jurisdiction, after entry of the Final Approval Order and

Judgment, with respect to implementation and enforcement of the terms of this Settlement
Agreement, and all Parties and Settlement Class Members submit to the exclusive jurisdiction of
the Court for purposes of the implementation and enforcement of the Settlement embodied in this
Settlement Agreement and any dispute with respect thereto.
131.

This Settlement Agreement shall be construed under and governed by the laws of

the State of Texas without regard to its choice of law provisions.
132.

In the event that any one or more of the provisions contained in this Settlement

Agreement shall for any reason be held to be invalid, illegal, or unenforceable in any respect, such
invalidity, illegality, or unenforceability shall not affect the other provisions, which shall remain
in full force and effect as though the invalid, illegal, or unenforceable provision had never been a
part of this Settlement Agreement as long as the benefits to LeafFilter or the Settlement Class
Members are not materially altered as the result of the invalid, illegal, or unenforceable provision.
133.

This Settlement Agreement will be binding upon and inure to the benefit of the

successors and assigns of the Parties.
134.

The headings used in this Settlement Agreement are for the convenience of the

reader only and shall not affect the meaning or interpretation of this Settlement Agreement. In
construing this Settlement Agreement, the use of the singular includes the plural (and vice-versa)
and the use of the masculine includes the feminine (and vice-versa).
135.

All dollar amounts are in United States dollars (USD).
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136.

This Settlement Agreement may be executed in one or more counterparts, each of

which shall be deemed an original as against any Party who has signed it and all of which shall be
deemed a single Settlement Agreement.
137.

Each Party to this Settlement Agreement and the signatories thereto warrant that

he, she, or it is acting upon his, her, or its independent judgment and the advice of his, her, or its
counsel and not in reliance upon any warranty or representation, express or implied, of any nature
or kind by any other Party, other than the warranties and representations expressly made in this
Settlement Agreement.
138.

Each signatory below warrants that he or she has authority to execute this

Settlement Agreement and bind the Party on whose behalf he or she is executing the Settlement
Agreement.
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IN WITNESS WHEREOF, the Parties hereto have caused the Settlement Agreement to be
executed, by their duly authorized attorneys.

Dated:

May 31, 2019

BAKER & HOSTETLER LLP
By:

Paul G. Karlsgodt
pkarlsgodt@bakerlaw.com
Michelle R. Gomez
mgomez@bakerlaw.com
1801 California Street, Suite 4400
Denver, Colorado 80202
Telephone: (303) 861-0600
Facsimile: (303) 861-7805
Attorneys for Defendants
LEAFFILTER NORTH, LLC and
LEAFFILTER NORTH OF TEXAS,
LLC
May 31, 2019
Dated: ___________________

FEDERMAN & SHERWOOD
By:
William B. Federman
wbf@federmanlaw.com
10205 N. Pennsylvania
Oklahoma City, Oklahoma 73120
Telephone: (405) 235-1560
Facsimile: (405) 239-2112
and
212 W. Spring Valley Rd.
Richardson, TX 75081
Attorney for Plaintiff and the Proposed
Settlement Class
MICHAEL W. TILLEMAN
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